IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DATA BASED SYSTEMS )
| NTERNATI ONAL, | NC., )
Plaintiff, g Cvil Action
VS. 3 No. 00- CV- 04425
HEWLETT PACKARD, g
Def endant . 3

APPEARANCES:
JOHN S. HARRI SON, ESQUI RE,
On behalf of Plaintiff Data Based Systens
I nternational, Inc.
M CHAEL J. HOLSTON, ESQUI RE, and
DAVI D J. ANTCZAK, ESQUI RE,

On behal f of Defendant
Hewl ett Packard

CPI NI ON

JAVES KNOLL GARDNER,
United States District Judge

This matter is before the court on the oral notion for
judgnent as a matter of |aw pursuant to Rule 52(c) of the Federal
Rul es of Civil Procedure made by defendant on April 17, 2003, at
the close of plaintiff’s case-in-chief in a non-jury trial before

t he undersigned. For the reasons expressed bel ow we grant the



nmotion and enter judgnent in favor of defendant Hew ett Packard
(“HP”) and against plaintiff Data Based Systens |nternational,

Inc. (“DBS’) on both counts of plaintiff’s Conplaint.

PROCEDURAL BACKGROUND

Plaintiff comenced this action on July 15, 2000 by
filing a Conplaint alleging breach of contract and tortious
interference with a prospective contractual relationship. The
Conplaint was filed in the Court of Common Pl eas of Northanpton
County, Pennsylvania. On August 3, 2000 defendant filed a Notice
of Renoval to this court asserting diversity jurisdiction
pursuant to 28 U.S.C. 8§ 1332(a)(1).! In Count | of its
Conplaint, plaintiff alleges two distinct breaches of contract
and, in Count Il, plaintiff alleges that defendant tortiously
interfered with a prospective contractual relationship.

A two-day non-jury trial was held before the
undersigned on April 17, 2003 and July 7, 2003. At the close of
plaintiff’s case-in-chief and again at the close of all evidence,
def endant orally noved for judgnent as a matter of |aw pursuant
to Rule 52(c) of the Federal Rules of Civil Procedure. 1In the

interest of efficiently taking the testinony of certain out-of-

! This court has jurisdiction over this action based on
the diversity between plaintiff, a citizen of Pennsylvania, and
def endant, a Delaware corporation with its Frincipal pl ace of
business in California, and the fact that plaintiff seeks damages
in an anobunt exceedi ng $75, 000. 00.
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state wi tnesses, the undersigned deferred its ruling on this
motion until the close of all evidence at which tinme defendant
renewed its notion. The parties agreed to conbi ne argunent on
defendant’s notion for judgnent as a matter of law with cl osing
argunent. Upon conclusion of the non-jury trial, the undersigned
took the matter under advi senent.

We now grant defendant’s oral notion for judgnent as a
matter of |aw made at the close of plaintiff’s case-in-chief. In
addition, we deny as noot defendant’s oral notion raised at the

cl ose of all evidence.

FI NDI NGS OF FACT

On April 1, 2003 the parties filed a Joint Set of
Agr eed- Upon Fi ndings of Fact in connection with the non-jury
trial. In that docunent, the parties agreed to all facts as
found by United States District Judge Franklin S. Van Antwer pen?
in the Opinion® acconpanyi ng his Septenber 24, 2001 Order

di sposi ng of defendant’s notion for summary judgnent.

2 This Cvil Action was originally assigned to the
cal endar of Judge Van Antwerpen upon the filing of defendant’s
Notice of Renbval. By Order dated Decenber 9, 2002, this action
was reassigned to the cal endar of the undersigned.

3 The follow ng facts are taken verbati mfrom pages 2
t hrough 7 of Judge Van Antwerpen’s Qpi nion.
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Breach of Contract Caim

Resel | er Agr eenent

Fromthe m d-1980s until the spring of 2000 and t hrough
a series of reseller agreenents, DBS acted as an authori zed
reseller of HP s conputer products and services. (W Bachenburg
Deposition at 11, 21.) Under the reseller agreenents, DBS sold
products manufactured by HP to DBS s custoners, so-called “end-
users.” The |l ast reseller agreenent (hereinafter “Reseller
Agreenent”) between the parties was signed by the President and
Chi ef Executive Oficer of DBS, WIliam A Bachenburg, on Apri
26, 1999. This agreenent had a term of approximtely one year
and did not have any mandatory renewal provision. (Reseller
Agreenent at 8 1B.) In 2000, HP chose to allow the Reseller
Agreenent to expire on its designated term nation date of May 31,

2000. (K. Archer Deposition at 92, 124, 154.)

Support Services Agreenent

Rel ati onshi p Bet ween DBS and HP

On April 22, 1996, the parties entered into another,
separate agreenent, the Support Services Agreenent (“SSA’).
Pursuant to this agreenent, DBS sold to its custoners, and HP
provided to such end-users, support services. (W Bachenburg
Deposition at 62.) These services included such services as

har dwar e nmai nt enance and tel ephone questi on-and-answer



assi stance, provided to the end-users. (ld. at 58.) DBS would
act as an internediary, entering into separate support agreenents
with each end-user. (P. Brady Deposition at 79.) Wen an end-
user sought services under a support agreenent with DBS, DBS
woul d order the services fromHP on the custoner’s behalf. (ld.
at 77-78.) These orders for service were subject to HP' s
acceptance. (Support Services Agreenent for HP Resellers at

8 4.) |If HP decided to provide services, it would quote a price
for services which DBS then had the opportunity to accept by

i ssuing a purchase order to HP. (C. Annoni Deposition at 24-26;

P. Brady Deposition at 77.)

Terns_of Support Services Agreenent

The SSA continued for a period of one year fromthe
effective date of comencenent. (Support Services Agreenent for
HP Resellers at § 14a.) Thereafter, the SSA automatically
renewed “for successive one (1) year terns until term nated by
either party upon ninety (90) days’ witten notice.” (1d.)
Additionally, the SSA allowed HP (1) to term nate the SSA or any
provi sion of services under any order at any tinme if DBS
materially breached the SSA or any other agreenent with HP,
provided that HP notified DBS of the breach and gave DBS thirty
days to cure the breach, and (2) to termnate the SSA i medi ately

if, in H”s opinion, DBS s performance of its obligations under



the SSA created custoner satisfaction problens or adm nistrative
problenms for HP. (l1d. at 88 14d. and e.) The SSA further
provided that “[t]he m ninmnumterm of any order is twelve ful
nmont hs unl ess otherwi se agreed, and all orders will continue
until termnated by either party under the provisions of this

Support Agreenent.” (ld. at 14f.)

HP' s Term nation of Support Services Agreenent

Upon learning in the spring of 2000 that HP was goi ng
to all ow the Reseller Agreenent to expire, HP s managenent
responsi ble for DBS s support services account decided to
termnate the SSA pursuant to section 1l4a. of the SSA.

(D. Hoppenrath Deposition at 46-51.) On May 31, 2000, HP wote a
letter to DBS, notifying DBS that HP was electing to term nate
the SSA in ninety days, which term nation would becone effective
August 29, 2000. The letter explained that through August 29,
2000, the end of the notification period, HP would “continue to
conduct business according to the terns of the SSA between the
parties.” (Termnation Letter from Dal e Hoppenrath to WIIliam
Bachenburg, Dated May 31, 2000.) However, the letter further
provided that “all requests to provide support agreenents for
DBS s end-users will have an expiration date of 12/31/00.” (ld.)
HP woul d extend servi ce beyond Decenber 31, 2000, for a period

not to exceed twelve nonths fromtheir start date, only as to



“pre-existing, active agreenents extendi ng beyond 12/31/00."
(1d.)

DBS pl aced orders for support services on behalf of its
custoners during the period of May 31, 2000 through August 29,
2000. (C. Annoni Deposition at 116-118; A. Fernandez Deposition
at 44-45; D. Hoppenrath Deposition at 50; K Yaros Affidavit at
9 18.) According to DBS, HPs term nation of the orders pl aced
within the notification period on Decenber 31, 2000 cut short the
ordi nary one-year term and caused DBS busi ness | osses.

(Defendant’s Brief at 6.)

Tortious Interference with Prospective Contractual Rel ations

Begi nning in or around 1996, DBS nade sales of HP
products to certain divisions of Ingersoll-Rand. (W Bachenburg
Deposition at 47-49; R Hicks Deposition at 25-28.) In or around
Novenber of 1999, Raynond Gaj, a technical analyst for Ingersoll-
Rand’ s Tool & Hoist Division, was instructed to purchase several
HP wor kst ations; he thereafter asked DBS s Vice President of
Sal es, Robert Hicks, to provide a price quotation on the desired

wor kstations. (R Gaj Deposition at 57; R Hicks Deposition at

4 The recitation of facts contained in Judge Van
Ant wer pen’ s Sept enber 24, 2001 Opinion includes brief reasoning.
Such statenents have been omtted fromthis section and denoted
by ** * *”  The reasoning contained in Judge Van
Antwerpen’s OQpinion is discussed in detail elsewhere in the
w t hin Opinion, bel ow
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35.) M. Hycks provided a price quotation and later a fornal
proposal that contenplated a sale of nine conputer workstations
at a discount of twelve percent, for a total sale price of
$126,114.84. (Formal Proposal, Oder Nunmber 500108, Dated Jan.
11, 2000.) After M. (G received the quotation and proposal,
but before he made a commtnent to DBS, one of M. &Gj’s
superiors instructed himto contact G egory MDonal d, an
I ngersol | -Rand corporate manager. (R Ga Deposition at 23-24;
G MDonal d Deposition at 19-20.)

According to HP, M. MDonal d, believing that
I ngersol | -Rand recei ved inconsistent pricing when it bought
t hrough resellers, had, in 1999, begun to devel op a new busi ness
strat egy whereby Ingersoll-Rand woul d i nstead buy from HP
directly, which strategy he expected would ultimately result in
I ngersol |l -Rand’ s obtaining greater price consistency and | arger
di scounts than those offered by resellers. (G MDonald
Deposition at 9-10, 13-14, 18.) Defendant asserts that in an
effort to reach the envisioned end of entering into a “gl obal
agreenent” with H°, M. MDonald directed M. Gaj to purchase the
wor kstations fromHP directly, instead of through a reseller like
DBS. (ld. at 24-25, 35, 38-39.) M. MDonald referred M. Gaj
to an HP sales representative, Phillip Blackley. (lLd. at 21-25,
38-39; R Gaj Deposition at 97-98.) M. Bl ackley obtained

approval to offer to sell the nine desired workstations to



I ngersol |l -Rand at a discount of twenty percent, for a total price
of $112,755.61. (Hew ett Packard Quotation, Quote Number 4R9-
21629- 05, Dated Jan. 20, 2000.) On or about January 20, 2000,

M. Gaj accepted this offer fromHP. (Ld.)

* * *

SUMVARY JUDGVENT

By Order dated Septenber 24, 2001, Judge Van Antwer pen
granted in part and denied in part the Mtion for Sunmary
Judgnent of Defendant Hew ett-Packard Conpany filed on July 2,

2001.° Judge Van Antwerpen’s Septenber 24, 2001 Order held as

foll ows:
1. Wth respect to the breach of contract claim we
find:

a. Def endant di d not breach the Support Services
Agreenent by term nating the Support Services
Agreenment w thout cause upon ninety days’
noti ce;

b. Defendant did breach the Support Services
Agreenment by not providing support services to
Plaintiff’s Custonmers on Orders Pl aced Before
August 29, 2000; and

C. Plaintiff’s damages are |imted to “refund of
rel ated support charges paid during the period
of breach, up to a maxi num of twelve (12)

5 Under the | aw of -the-case doctrine, this court is bound

by the findings and Orders previously rendered by Judge Van
Antwerpen in this case. See Hamlton v. Leavy, 322 F.3d 776,
786-787 (3d Gr. 2003).
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nmont hs” as provi ded by Section 11b. and 11g. of
t he Support Services Agreenent.

2. Wth respect to the intentional interference with
prospective contractual relations claim we find

that the claim nmay go forward because there are

genui ne issues of material fact that preclude the

granti ng of summary judgnent in Defendant’s favor.?®

Regarding plaintiff’s breach of contract claim Judge
Van Antwerpen determ ned that HP did not breach the SSA when it
term nated the SSA after providing 90 days’ notice.’” However,
Judge Van Antwerpen did find that HP breached § 14f of the SSA by
refusing to provide services for a full year on those orders
pl aced during the notification period from My 31, 2000 to August
29, 2000.¢%

G ven Judge Van Antwerpen’s rulings on Count |, the
only breach of contract issue remaining for trial was what
damage, if any, defendant caused to plaintiff by refusing to
provi de services for a full year on those orders placed during
the notification period. Even that issue, however, was limted
by Judge Van Antwerpen’s ruling that plaintiff’s danages are

l[imted by the SSA to a refund of related support charges paid

during the period of breach, up to a maxi num of twelve nonths.?®

6 Judge Van Antwerpen’s Order of Septenber 24, 2001,
pages 1-2.

7 Judge Van Antwerpen’s Opinion acconpanying his
Septenber 24, 2001 Order (hereafter “Qpinion”) at page 14.

8 Opi ni on, 15.
o Qpi nion, 16-17, 21.
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In reviewwng plaintiff’s tortious interference claim
Judge Van Antwerpen found genuine issues of material fact
requiring a trial of this count of the Conplaint. He found the
el ements of the claimunder Pennsylvania |aw® to be: 1) the
exi stence of a prospective contractual relationship between
plaintiff and a third party; 2) purposeful action on the part of
def endant, specifically intended to harmplaintiff by preventing
the prospective relationship fromoccurring;, 3) the absence of a
privilege or justification on the part of the defendant; 4)
actual |egal damages resulting fromdefendant’s conduct; and 5) a
reasonabl e |ikelihood that the relationship would have occurred
but for defendant’s interference.! Additionally, Judge
Van Antwerpen ruled that plaintiff’'s tortious interference claim
is not constricted by any limtation of liability clause.?!?

Accordingly, this action proceeded to trial before the
undersigned on the limted issues of plaintiff’s damages on Count

| and liability and damages on Count |1

10 In his Septenber 24, 2001 Opinion, Judge Van Antwer pen
concluded that California | aw anIies to the breach of contract
claim and Pennsylvania |law applies to plaintiff’s claimfor
intentional interference with prospective contractual relations.

1 Qpi ni on, 21-22.
12 Opi ni on, 30-31.
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FI NDI NGS OF FACTS ADDUCED AT TRI AL

Based upon the testinony offered, and the exhibits
i ntroduced, at trial, the undersigned nmakes the foll ow ng
findings of fact:

1. The date of any particul ar service agreenent
bet ween DBS and any end-user is the first date HP i nvoi ced DBS
for such services.®

2. From May 31, 2000 to August 29, 2000, DBS entered
into 34 separate support agreenents with end-users subject to
DBS's SSA with HP.

3. O those support agreenents entered between My
31, 2000 and August 29, 2000, thirteen co-term nated on Decenber
31, 2000. %

4. DBS entered into 21 support agreenents between My
31, 2000 and August 29, 2000 with Paynentech as end-user.®

5. Three of DBS s support agreenents wth Paynentech
were cancelled prior to Decenber 31, 2000 and the renaining

ei ght een support agreenents had a June 30, 2001 co-term nation

13 Notes of Testinony of the Trial wi thout Jury held
before the Undersigned April 17, 2003 (“N. T.”), pages 142-144.

14 N.T., 132-146; Plaintiff's Exhibit 12; Defendant’s
Exhi bit 20.

15 N.T., 171-172; Plaintiff's Exhibit 12; Defendant’s
Exhi bit 20.

16 N.T., 171-172; Plaintiff's Exhibit 12; Defendant’s
Exhi bit 20.
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date.?’

6. The ei ghteen support agreenents entered into
bet ween DBS and Paynentech between May 31, 2000 and August 29,
2000 which were not cancelled prior to Decenber 31, 2000 were not
permtted to run for the full twelve nonths as required by the
ternms of the SSA between DBS and HP. '8

7. At the time that DBS entered into each of the 21
support agreenents with Paynentech between May 31, 2000 and
August 29, 2000, DBS was on notice fromHP that support services
woul d not be provided after Decenber 31, 2000. *°

8. DBS made no paynents to HP before Decenber 31
2000 for services which were not ultinmately provided to any end-
user, including Paynent ech. 2°

9. DBS made no paynents to HP for support services
after Decenber 31, 2000.2%

10. HP' s proposal for the sale of nine technical
wor kstations to Ingersoll-Rand was based on a configuration of

the nine workstations simlar to that configuration found in

17 N.T., 171-172; Plaintiff’'s Exhibit 12.

18 N.T., 171-172; Plaintiff's Exhibit 12; Defendant’s
Exhi bit 20.

19 Plaintiff’s Exhibits 3 and 12; Defendant’s Exhibit 20.
20 N. T., 154-156.
21 N. T., 149-150.
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DBS s proposal to Ingersoll-Rand. %2

11. The configuration on which HP s proposal was based
was determ ned based on information provided to HP from
I ngersol | - Rand. 23

12. HP submtted its final quotation for the sale of
ni ne workstations to Ingersoll-Rand on January 20, 2000 before
learning of DBS' s efforts to sell the sane nine workstations to

| ngersol | - Rand. 24

CONCLUSI ONS OF LAW

1. Section 11b of the SSA constitutes a valid
limtation of liability clause.

2. Section 11g of the SSA precludes plaintiff from
recovering any incidental or consequential danages.

3. DBS suffered no conpensabl e danages on any support
agreenent entered between DBS and any end-user prior to May 31,
2000 because all such support agreenents were permtted to run
until their agreed upon term nation date.

4. DBS suffered no conpensabl e danages on any support
agreenent entered between DBS and any end-user from May 31, 2000

to August 29, 2000 which stated the agreed upon co-term nation

22 N.T., 248.
23 N.T., 212-218.
24 N.T., 233-235.
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date of Decenber 31, 2000 because no such support agreenent was
cut short by any action of HP

5. DBS suffered no conpensabl e danages on any support
agreenent entered between DBS and any end-user from May 31, 2000
to August 29, 2000 on which DBS paid HP prior to Decenber 31,
2000 to perform support services because such services were in
fact perforned by HP.

6. DBS suffered no conpensabl e danages on any support
agreenent entered between DBS and any end-user from May 31, 2000
to August 29, 2000 on which DBS paid HP after Decenber 31, 2000
to perform support services because DBS did not make any paynent
to HP after Decenber 31, 2000.

7. In contracting with Ingersoll-Rand for the sal e of
ni ne HP workstations, HP did not purposely act specifically

i ntendi ng to harm DBS.

DI SCUSSI ON

As nentioned above and further explained below, this
court finds that plaintiff suffered no damages from defendant’s
breach of the SSA and that defendant did not tortiously interfere
wth plaintiff’s prospective contractual relationship with

I nger sol | - Rand.
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Breach of Contract

As expl ai ned above, Judge Van Antwer pen has al ready
determ ned that defendant did not breach the SSA when it
termnated the SSA after providing 90 days’ notice, but that
def endant did breach the SSA by refusing to provide services for
a full year on those orders placed during the notification period
from May 31, 2000 to August 29, 2000.2° Pursuant to Judge
Van Antwerpen’s ruling, California | aw governs this cause of
action and the elenents for a breach of contract claimare: “(1)
the existence of a contract, (2) plaintiff’s performance or
excuse for nonperformance, (3) defendant’s breach and (4)
resul ting damages to plaintiff.”? Judge Van Antwerpen did not
determne the fourth elenment of plaintiff’s breach of contract
claim

At issue in the trial before the undersigned was the
limted issue of determning this fourth elenment -- damages to
plaintiff caused by defendant’s refusal to provide services for a
full year on those orders placed during the notification period.
Such danmages, however, are limted by section 11b of the SSAto a

refund of related support charges paid during the period of

25 Opi ni on, 14-15.

26 Qpinion, 10 (citing Reichert v. General Insurance
Conpany of Anmerica, 442 P.2d 377, 381 (Cal. 1968)).
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breach, up to a maxi nrum of twelve nonths. ?’

Mor eover, pursuant to section 1l1g of the SSA, such
damages are plaintiff’s sole and exclusive renmedy and “[ e] xcept
as indicated above, in no event will HP or its subcontractors be
held liable for loss of data or for direct, special, incidental,
consequential (including lost profit), or other damage, whether
based in contract, tort, or otherw se.”?®

Prior to considering the evidence presented by
plaintiff on its damages resulting fromthe breach, plaintiff
asked this court to consider three alternative interpretations of
the limtation of liability clauses contained in section 11 of
the SSA.2° First, plaintiff argues that section 11b is a
i qui dat ed damages provision entitling plaintiff to a refund of
all service fees paid by DBS to HP for the twel ve nonths
preceding the breach. 1In the alternative, plaintiff argues that
section 11b, read in conjunction with section 11g, sinply
reflects a ceiling on the direct, consequential, and incidental
damages that plaintiff can recover -- no nore than the anmount of
all service fees paid by DBS to HP for the twel ve nonths
preceding the breach. Finally, plaintiff argues that the

contract is anbiguous as to the limtations on plaintiff’s

27 Qpi nion, 16-17, 21.

28 Qpi ni on, 16-17.

29 N. T., 98-108, 119-126.
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damages because section 11g is rendered neani ngl ess by
interpreting section 11b as limting plaintiff’s danmages to a
refund of service fees paid by DBS to HP

For the reasons expl ai ned below, the court rejects al
three proposed interpretations. Instead, the court finds that
section 11b clearly and unanbi guously constitutes a valid
limtation of liability clause and that section 11g clearly and
unanbi guously precludes plaintiff fromrecovering any i ncidental
or consequential danages.

Plaintiff’s argunment that section 11b is a |iquidated
damages clause, rather than a limtation of liability clause is
W thout nmerit, as the subsection clearly and unanbi guously refers
tolimting HP” s liability. Section 11 of the SSAis entitled
“Limtation of Renedies and Liability”, unm stakenly identifying
the parties’ intentions that this section constitute a limtation
of liability clause.

Mor eover, the | anguage of section 11b plainly
identifies this as a limtation of liability clause, providing
that, “[f]Jor any material breach of this Support Agreenent by HP,
Reseller’s remedy and HP’s liability will be limted to refund of
rel ated support charges paid during the period of breach, up to a
maxi mum of twelve (12) nonths.”

Finally, Judge Van Antwer pen understood section 11b to

be alimtation of liability clause, as he clearly referred to it
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as such in his Septenber 24, 2001 Opinion and Order.®® Thus, we
conclude that the | anguage contained in section 11b constitutes a
limtation of liability clause, not a |iquidated damages
provi si on.

Plaintiff’s alternative argunent that section 11b, when
read in conjunction with section 11g, actually constitutes a
ceiling on the anobunt of direct, special, incidental,
consequential (including |ost profit), or other damages
recoverable by plaintiff is also without nerit. The plain
meani ng of section 11b limts recovery to a refund only, as it
states, “THE REMEDI ES PROVI DED HEREI N ARE RESELLER S SOLE AND
EXCLUSI VE REMEDI ES. EXCEPT AS | NDI CATED ABOVE, | N NO EVENT WLL
HP OR I TS SUBCONTRACTORS BE LI ABLE FOR LOSS OF DATA OR FOR
DI RECT, SPECI AL, | NCI DENTAL, CONSEQUENTI AL (I NCLUDI NG LOST
PROFI T), OR OTHER DAMAGES, WHETHER BASED | N CONTRACT, TORT, OR
OTHERW SE. ”

Section 11g clearly constitutes a prohibition on the
recovery of any danmages ot her than those contenpl ated by
sections 1la through 11f of the SSA. Wen read in conjunction
wWith section 11b, section 11g sinply provides that plaintiff can
recover those direct damages contenplated by section 11b, but no
others. It certainly does not open the door for plaintiff to

recover indirect damages up to the value of a refund of twelve

30 Qpi ni on, 16.
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mont hs’ service fees. 3

Plaintiff’s final argunment is that section 11 of the
SSA i s anbi guous because reading section 11b as a limtation of
liability clause, rather than a ceiling, renders section 1llg
nmeani ngl ess. This argunent is without nerit. Section 119
pl ai nly precludes all damages not expressly permtted el sewhere
in section 11. As expl ained above, it is in no way anbi guous.
Moreover, the fact that the current scenario only permts direct
damages under section 1lb, does not render section 1lg
nmeani ngl ess because there may be ot her scenarios in which other
damages are recoverable, but for which the parties sought
nonetheless to limt plaintiff’s damages.

Havi ng denied all of plaintiff’s argunents to the

contrary, therefore, this court determ nes that section 11g

31 Moreover, contrary to plaintiff’s contention, evidence
of plaintiff’s indirect damages 1s irrelevant as barred by
section 11g (Opinion, 16) and, therefore, inadm ssible. Thus, to
the extent that Plaintiff’s Exhibits 10 through 12 contain
evi dence of |ost profits, they are irrel evant because | ost
profits are precluded by section 11g and not excepted as provided
In section 11b. To the extent Plaintiff’s Exhibits 10 through 12
pertain to contracts entered into prior to May 31, 2000, they are
I rrel evant because such contracts were entered into prior to
def endant’ s breach and thus not affected by defendant’s refusal
to extend service beyond Decenber 31, 2000 on contracts entered
after May 31, 2000.

To the extent Plaintiff’s Exhibits 10 through 12
evi dence direct damages suffered on contracts entered into
bet ween May 31, 2000 and August 29, 2000, for which service fees
were paid but not provided, they would be relevant. However,
Plaintiff’s Exhibits 10 through 12 contain no such evidence. As
such, Plaintiff’s Exhibits 10 through 12 are irrel evant and
i nadm ssi ble. Defendant’s objections to the adm ssion of these
exhibits into evidence (taken under advisenment at trial) are,
t heref ore, sustai ned.
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precludes all direct and indirect damages not permtted el sewhere
in section 11. In addition, section 11b is a limtation of
liability clause which restricts plaintiff’s damages to a refund
of related support charges paid during the period of breach, up
to a maxi mum of twelve nonths. Thus, plaintiff can recover
damages only for support charges paid for services not rendered
by HP on contracts commenced by DBS during the notification
peri od. ¥

During the notification period, DBS commenced 34
contracts with various end-users.3 O these 34, thirteen co-
term nated on Decenber 31, 2000 and woul d not have gone beyond

t hat date even absent defendant’s breach.3 The 21 service

32 Any contract conmenced prior to May 31, 2000 term nated
on Decenber 31, 2000, by agreenent of the parties, pursuant to
the process of “co-termnation”. (N T., 131, 152-154, 169-170.)
“Co-term nation” was the procedure under which new contracts were
typically assigned a Decenber 31 termination date to bring them
inline with any other contracts between the parties, ensuring
that all contracts between the parties would cone up for renewal
at the same tine every year -- Decenber 31. Thus, plaintiff
coul d not have been damaged under these contracts because
plaintiff agreed to termnate all contracts conmenced prior to
May 31, 2000, on Decenber 31, 2000.

Moreover, plaintiff is not entitled to a refund for any
service charges paid to HP prior to Decenber 31, 2000, as HP
continued to performservice in exchange for such charges until
Decenber 31, 2000. (N.T., 154-156.) To refund to plaintiff fees
paid for services actually rendered by HP would put plaintiff in
a better position than absent the breach, essentially awarding
plaintiff a wwndfall. Thus, plaintiff cannot recover for service
charges paid to HP for which HP actually provided service.

33 N.T., 132-146; Plaintiff's Exhibit 12; Defendant’s
Exhi bit 20.

34 N.T., 171-172; Plaintiff's Exhibit 12; Defendant’s
Exhi bit 20.

-21-



agreenents which did not co-term nate on Decenber 31, 2000 were
all with a single end-user -- Paynentech.

Ei ghteen of DBS s service agreenents with Paynentech
shoul d have been permitted to run fromJuly 1, 2000 through June
30, 2001, but were cut short by defendant’s breach.3 However,
DBS did not pay any service charges to HP on any Paynentech
contract, or any other contract ending on Decenber 31, 2000,
after Decenber 31, 2000.3% Because defendant provided services
in exchange for all service charges paid prior to Decenber 31,
2000 and no service charges were paid after Decenber 31, 2000,
plaintiff is not entitled to a refund. Plaintiff essentially
mtigated its own damages, as it was required to do, to zero.

Because plaintiff suffered no damages as a result of
defendant’s breach, plaintiff has not proven the final elenent of
a cause of action for breach of contract and thus failed to
sustain its burden of proof on Count | for breach of contract.

See Reichert v. General |nsurance Conpany of Anerica, 442 P.2d

377, 381 (Cal. 1968). Thus, this court granted defendant’s

nmotion for judgnent as a matter of |aw nmade at the cl ose of

35 N.T., 171-172; Plaintiff's Exhibit 12; Defendant’s
Exhi bit 20.

36 N.T., 171-172; Plaintiff's Exhibit 12; Defendant’s
Exhi bit 20.

37 N. T., 149-150.

-22-



plaintiff’s case-in-chief.?3®

Tortious Interference with Prospective Contractual Rel ations

In his Septenber 24, 2002 deci sion, Judge Van Antwer pen
determ ned that Pennsylvania | aw governs plaintiff’s claimfor
tortious interference wwth prospective contractual relations. He
stated the elenents of the claimunder Pennsylvania | aw as
follows: 1) the existence of a prospective contractual
relationship between plaintiff and a third party; 2) purposeful
action on the part of defendant, specifically intended to harm
plaintiff by preventing the prospective relationship from
occurring; 3) the absence of a privilege or justification on the
part of the defendant; 4) actual |egal damages resulting from
def endant’ s conduct; and 5) a reasonable |ikelihood that the
rel ati onshi p woul d have occurred but for defendant’s
interference.® This court finds that plaintiff failed to

establish the last four elenents of its claimfor tortious

38 Even if this court would have found that plaintiff did
sustain its burden in establishing a prima facie case for breach
of contract, the court woul d nonet hel ess have granted defendant’s
noti on form%udgnent as a matter of |aw raised at the close of al
evi dence, ich the court necessarily denied as noot, because the
court found that the testinnn% of defendant’s w tnesses and the
i nferences reasonably drawn therefrom established that plaintiff
did not suffer any damages. Finally, even if this court had
reached a verdict in this action, it would have entered judgnent
in favor of defendant, determ ning as factfinder that ﬁlaintiff
suffered no danages as the result of defendant’s breach.

39 Opi nion, 21-22 (citing Brokerage Concepts, Inc. v. U S
Heal t hcare, Inc., 140 F. 3d 494, 530 (3d Gr. 1998)).
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interference.®

Plaintiff failed to denonstrate defendant’s purposef ul
action specifically intended to harmplaintiff by preventing the
prospective relationshi p between DBS and | ngersoll-Rand from
occurring. Although plaintiff proved that defendant |earned on
the same day that it submtted its final quotation for the sale
of nine workstations to Ingersoll-Rand that DBS had al ready
submtted a proposal to Ingersoll-Rand for the sane
wor kst ations,* plaintiff presented no evidence that HP was aware
of DBS' s interest in the proposed sale of nine workstations to
I ngersol |l -Rand prior to H” s subm ssion of its own final
guotation to Ingersoll-Rand.

Mor eover, while DBS presented evidence that HP' s
proposal was based on a configuration identical to that
formul ated by DBS in its proposal,“* there is no evidence to
suggest that HP ever had possession of DBS s proposal or DBS s
configuration. The evidence supports a finding that HP capably
devel oped a simlar configuration based on the infornmation that

I ngersol | -Rand provided to HP or received an identical

% Defendant does not appear to contest the existence of a
prospective contractual relationship between plaintiff and
I ngersoll-Rand - the first el enent.

4 N. T., 233-235.
42 N.T., 248.
- 24-



configuration fromlngersoll-Rand, “ but does not support the
inplication that HP did so with know edge of DBS s configuration.
Wt hout such proof, plaintiff could not establish the second
factor of its claimbecause it cannot show defendant’s purposeful
action with specific intent.

Wil e the court cannot conceive of any privilege or
justification by which defendant HP would be permtted to
interfere with the prospective contractual relationship between
DBS and I ngersoll-Rand, DBS failed to affirmatively denonstrate
t he absence of such privilege in satisfaction of its burden on
this third el ement.

Additionally, plaintiff failed to prove the fourth
el ement of this cause of action - actual danmages caused by
defendant’s conduct. Wiile plaintiff presented evidence of
damages resulting fromits failure to win the Ingersoll-Rand
contract,* plaintiff has not shown that this was caused by
def endant’ s conduct. There nmay have been any nunber of reasons
why | ngersol |l -Rand woul d choose not to award the contract to
plaintiff.

Finally, plaintiff failed to prove the fifth elenent of
a tortious interference claim Plaintiff presented no evidence

that I ngersoll-Rand woul d have awarded the contract to DBS but

43 N. T., 245-248.
a4 N.T., 68-69.
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for HP s interference. Based on plaintiff’'s failure to carry its
burden on the last four elenents of its claimof tortious
interference, the court granted defendant’s notion for judgnment
as a matter of law raised at the close of plaintiff’s case-in-

chi ef . %

CONCLUSI ON

For all the foregoi ng reasons, we grant defendant’s
oral notion for judgnent as a matter of |aw pursuant to Rule
52(c) of the Federal Rules of G vil Procedure, and enter judgnent

in favor of defendant on Counts | and Il of the Conplaint.

45 Al t hough the court necessarily denied defendant’s
notion raised at the close of all evidence as noot, the court
woul d nonet hel ess have granted such a notion had plaintiff
sustained its initial burden. This is because the court found
the testinony of defendant’s wi tnesses and the inferences
reasonably drawn therefromconpelling to prove that defendant
t ook no purposeful action with the specific intent to harm
plaintiff. Finally, had this court taken the case to verdict, it
woul d have found in favor of defendant in its role as factfinder.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DATA BASED SYSTEMS )
| NTERNATI ONAL, | NC., )
Plaintiff, g Cvil Action
VS. g No. 00- CVv-04425
HEWLETT PACKARD, g
Def endant . 3
ORDER

NOW this 30" day of Septenber, 2003, upon
consideration of defendant’s oral notion for judgnent as a matter
of law pursuant to Rule 52(c) of the Federal Rules of Cvil
Procedure made at the close of plaintiff’'s case-in-chief on Apri
17, 2003 and again at the close of all evidence on April 17,
2003; after a non-jury trial held on April 17, 2003 and July 7,
2003; after oral argunent held July 7, 2003; and for the reasons
expressed in the acconpanyi ng Opi nion,

IT IS ORDERED that defendant’s oral notion for judgnent

as a matter of law pursuant to Rule 52(c) of the Federal Rules of
Cvil Procedure raised at the close of plaintiff’s case-in-chief
i's granted.

IT IS FURTHER ORDERED t hat judgnment is entered in favor

of defendant Hew ett Packard and against plaintiff Data Based
Systens International, Inc. on both counts of plaintiff’s

Conpl ai nt .



IT 1S FURTHER ORDERED t hat defendant’s oral notion for

judgnent as a matter of |aw pursuant to Rule 52(c) of the Federal
Rul es of Civil Procedure raised at the close of all evidence is

deni ed as noot.

BY THE COURT:

Janmes Knol | Gardner
United States District Judge

-XXVIili-



